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REPLY COMMENTS OF MCI TELECOMMUNICATIONS CORPORATION

MCI Telecommunications Corporation ("MCI"), hereby submits reply comments in
response to tilings made by parties addressing 1.CI International Telecom Corp.’s (“LCI”)
Petition for Declaratory Ruling Concerning Bell Operating Company Entry into In-Region Long
Distance Markets (“LCI Petition™).!

For the most part, commenters commend LCI for their attempt to develop an alternative
solution to the current stalemate for the achievement of local competition. While some parties,
such as MCI, have indicated that a structural approach would need to go further than that
proposed by LCI, the general view is that current methods used to spur local competition are
simply not working. MCI believes that the Commission should therefore consider alternatives to
promote competition.

Not surprisingly, the incumbent monopolists uniformly oppose LCI’s proposal nor are
they supportive of any suggested structural means to advance local competition. The BOCs
would, of course. prefer to maintain control of the local exchange market and to hold consumers

hostage by a lack of competitive alternatives. It is well documented that the incumbents

Public Notice DA 98-130 (released Jan. 26, 1998).
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steadfastly refuse to cease their monopolistic practices and continue to erect barriers to
competitive entry in the local market. Thus, efforts made by new entrants to gain entry have
met with little success due, in many instances, to the discriminatory tactics of the incumbents.
Section 271 has provided insufficient incentive for the BOCs to open their markets to
competition. In an effort to realize the goals of the Act, LCI contends that consideration of a
structural alternative may be the only way to affirmatively ensure achievement of a fully

competitive local marketplace.

L MCI CONTINUES TO SUPPORT A DIVESTITURE APPROACH THAT
REMOVES BOC INCENTIVES TO DISCRIMINATE

In our comments, MCI indicated that it is time to seriously consider full loop divestiture
of the BOCs’ monopoly operations.> While we applauded LCI for initiating the debate and
pursuing an alternative approach to advancing local competition, we continue to view full
divestiture as the most effective means to help eliminate BOC incentives to discriminate and
thus, discourage local competition.

Several parties agreed that LCI’s proposal may not go far enough in addressing potential
BOC discriminatory behavior and advocated the need to separate BOC ownership of the network

from operations.> LCI also concedes that full loop divestiture may be appropriate if LCI’s more

?Comments of MCI Telecommunications Corporation, CC Docket No. 98-5 at 16, March
23, 1998.

3See Comments of WorldCom, CC Docket No. 98-5 at 1, March 23, 1998; Comments of
Fibernet, CC Docket No. 98-5 at 4, March 23, 1998; Comments of RCN/ClearTel, CC Docket
No. 98-5 at 7, March 23, 1998; Comments of the Competition Policy Institute (CPI), CC Docket
No. 98-5 at 8, March 23, 1998; and Comments of KMC Telecommunications, CC Docket No.
98-5 at 12, March 23, 1998..
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limited approach is not successful in advancing local competition.* As MCI has suggested in its
Comments, the BOCs’ bottleneck facilities should be contained in a separate entity, totally
independent and unaffiliated from the BOC or its holding company. In that way, the remaining
component of the BOC would maintain control over portions of the local network that would
presumabley be subject to competition.

By requiring the BOCs to divest their core monopoly component -- the loop -- the
likelihood that competition in local service could be achieved is greatly improved. MCI re-
emphasizes, however, that there would still need to be monitoring and regulatory oversight with
respect to the provision of the loop until such time that vigorous competition exists. Because we
believe it would be far more effective at eradicating BOC discriminatory behavior, MCI
continues to believe that full loop divestiture will be a better more effective structural solution.

II. LOCAL COMPETITION HAS YET TO BE ACHIEVED GIVEN BOC
EFFORTS TO STYMIE FULL AND FAIR IMPLEMENTATION OF THE ACT

In their comments, many of the BOCs claim that local competition already exists.’ In
reality, two years after its enactment, the BOCs continue to maintain approximately 99 percent of
the local market.® Moreover, based on recent history, it is apparent that local competition to any

significant degree is not likely to occur in the foreseeable future.

“See Comments of LCI, CC Docket No. 98-5 at 2, March 23, 1998.

’Comments of Ameritech Corporation, CC Docket No. 98-5 at 5, March 23, 1998;
Comments of BellSouth, CC Docket No. 98-5 at 11, March 23, 1998; Comments of Bell
Atlantic, CC Docket No. 98-5 at 3, March 23, 1998; Comments of SBC Communications, CC
Docket No. 98-5 at 7, March 23, 1998.

*Industry Analysis Division, Telecommunications Industry Revenue: TRS Worksheet
Data (Common Carrier Bureau, December 1996).
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The Commission is in a position to examine the status of local competition. Indeed, the
Commission has determined that the BOCs still maintain their dominant status, despite efforts by
the CLECs to enter the local market.” Moreover, the BOCs first quarter earnings show an
unprecedented increase in earnings.® In its Computer III remand proceeding, the Commission
found that “the BOCs remain the dominant provider of local and exchange access services in
their in-region states.” This is further highlighted by the Consumer Federation of America’s
(CFA) recent report, “Stonewalling Local Competition: The Baby Bell Strategy to Subvert the
Telecommunications Act of 1996.” In its report, CFA notes that incumbents currently have a 99
percent market share in the local market. The absence of competition has not gone unnoticed by
expert industry observers. Earlier this year, the Yankee Group issued a report which concluded
that most small and medium businesses, as well as most consumers have seen “barely a trace of
local competition.”'?

For these reasons, the Commission should consider an alternative method to encouraging

the BOCs to open their markets. Currently, the BOCs are attempting to litigate their way out of

key procompetitive provisions of the Act. To that end, the BOCs have delayed local market

7 Further Notice of Proposed Rulemakmg, In the Matter of Computer 111 Further Remand
Fnhanced Services, CC Docket No. 95-20,
i nmal Re ul to w -- Review I NA Sa

Rgggirement s, CC Docket No. 98-10, at 33 (rel. January 30, 1998).

8See Letter from Mary L. Brown, Senior Policy Counsel, Federal Law and Policy, MCI to
Richard Metzger, Chief, Common Carrier Bureau, FCC, dated April 14, 1998.

#"Stonewalling Local Competition: The Baby Bell Strategy to Subvert the
Telecommunications Act of 1996, at 2 Consumer Federation of America, January, 1998.

"®The Yankee Group Research Notes, February 10, 1998.
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entry by challenging the Commission’s rules requiring cost-based pricing for unbundled network
elements, combinations of elements, prohibitions on disassembling elements that are already
combined in the BOCs’ networks. Moreover, they have seen fit to challenge not only the
Commission’s section 271 decisions'' but the constitutionality of section 271 as well."”? The
BOCs’ intransigence is not limited to the litigation arena. During the negotiation and arbitration
process for interconnection agreements, CLECS experienced tremendous difficulties securing
provisions for reasonable rates, terms and conditions as well as mechanisms for enforcement of
those conditions.

Furthermore, as LCI described in its Petition, the BOCs have refused to provide
combinations of unbundled network elements despite, in some cases, the fact that they previously
agreed to do so. Although Ameritech and US West claim that the Eighth Circuit held that the
Act does not require the BOCs to combine unbundled elements for CLECs, the Eighth Circuit
only stated that they cannot be required to do so under the Act."? There is nothing in the court’s
decision that bans combination requirements pursuant to state law. Despite the fact that
Ameritech has been ordered by several state commissions in its region to provide shared

transport as a combined element,'* Ameritech steadfastly refuses to do so. It is this type of

" FCC v. Iowa Utilities Board, Nos. 97-826 et al., ptn for cert. pending.

12 BeliSouth Corp. v. FCC, No. 98-1019, SBC Communications v. FCC, No. 97-1425
(D.C. Cir. March 20, 1998).

' MCI and other competitive carriers are in stark disagreement with the Eighth Circuit

and appealed to the Supreme Court on this issue. FCC v. Iowa Board Utilities Board, Nos. 97-
826 et al., ptn for cert. granted, (Jan. 23, 1998).
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anticompetitive behavior that is preventing CLECs from entering the local market via the use of
unbundled elements. Moreover, the Eighth Circuit only held that the ILECs could not be
required to combine elements under the Act. The court did not prevent states from requiring
ILECs to combine elements under state law.'

In addition, carriers such as SBC Communications and Bell Atlantic, that voluntarily
agreed to combine elements for CLECs, reneged on those commitments and unilaterally
informed competitors that they would not honor the negotiated interconnection agreement

requiring combinations. Absence of voluntary compliance with these agreements by the BOCs

means the Commission must take additional and more strident measures to ensure that local

competition happens.

III. A STRUCTURAL APPROACH TO END THE STALEMATE IN ADVANCING
LOCAL COMPETITION DOES NOT VIOLATE THE ACT

Contrary to the BOCs’ arguments,'® a structural approach would not violate section 271

services, and basic local exchange services for AMERITECH MICHIGAN, Michigan PSC Case
No U 11280 (January 28, 1998) (Mlclngan PSC Demsmn) see alsg an

Case No. 96 922-TP- UNC (rel Nov. 6, 1997) (requlrmg Amentech to prov1de combme network
elements to competitors); ummmmmﬂmmmmm
forward looking cost studies a of AME or interconnecti :
WWMM@Q Ilhnoxs Bell Telephone Company Proposed Rates,
Terms and Conditions for Unbundled Network Elements, 96-0486 Consolidated 96-059,
[LLINOIS COMMERCE COMMISSION, 1998 Ill. PUC LEXIS 109, at pp. 266-273, February
17, 1998.

\\ 'S Michigan PSC Decision at 22 (concluding that the Eighth Circuit decision did not
| preempt state telecommunications law requirements).

1Comments of Ameritech Corporation, CC Docket No. 98- 5 at 7, March 23, 1998;
Comments of BellSouth, CC Docket No. 98-5 at 2, March 23, 1998; Comments of Bell Atlantic,
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or any other provision of the Act. The BOCs’ argument that section 271 of the Act bars the
Commission from limiting or extending the terms of the checklist is misguided.

It is MCI’s view that section 271(d)(4) does not constrain the Commission’s exercise of
its general discretion to assess and promote the public interest. On the contrary, this language
merely serves to narrow the Commission’s ability to “limit or extend the terms used in the
competitive checklist.” The proper interpretation here is simply that the Commission cannot
modify existing checklist items. However, the LCI proposal purposefully does not seek any
change to the checklist. Instead, the proposal allows the BOCs to voluntarily undertake a
structural approach to advance local competition. At no point does LCI suggest any modification
of the competitive checklist. Section 271 and the fourteen items contained in the checklist must
still be met.

Even if section 271(d)(4) were read more broadly, the Commission would still have the
ability to evaluate local competition, and specifically, the marketplace consequences of the full
implementation of the checklist through a public interest test -- which is permissible under the
Act. If subsection (d)(4) were construed expansively, it would not have any effect on the
Commission’s authority to require a structural approach, such as the one proposed by LCI, under
the public interest test. The public interest test is an independent requirement, separate from, and

in addition to, the competitive checklist.!”

CC Docket No. 98-5 at 5, March 23, 1998; Comments of SBC Communications, CC Docket No.
98-5 at 24, March 23, 1998.

"For a more detailed discussion of the public interest test, see Comments of MCI, Docket
No. 97-208, p. 77, (October 20, 1997).
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Finally, the BOCs argue that section 251 is predicated on the notion that they will provide
wholesale and retail functions on an integrated basis.'* What the BOCs fail to recognize is that
the proposal offered by LCI is purely voluntary. There is no requirement or mandate for
structural separation as outlined by LCI, but rather the suggestion is offered as an alternative to
expedite growth of local competition and RBOC entry into the in-region long distance market.

In any event, nothing in section 251 precludes the Commission from mandating divestiture based

on a finding that this structural remedy is necessary to achieve compliance with the substantive

requirements of sections 251 and 252.

IV. CONSUMERS WILL REALIZE SIGNIFICANT BENEFITS FROM A

COMPETITIVE MARKETPLACE AS A RESULT OF DIVESTITURE

The BOCs erroneously contend that local competition is already thriving, and thus make
the case for immediate entry into the in-region long distance market. At the same time, they

contend that consumers do not want to change carriers. In short, they perceive consumer choice

as a bad thing."

With new companies cropping up and other companies merging, the BOCs contend that

1 there is a trend towards industry consolidation from which they are being excluded.”’ To the

‘ contrary, there has been a good deal of merger activity among the BOCs themselves. The BOCs
I

| "*See Comments of Ameritech Corporation, CC Docket No. 98-5 at 8, March 23, 1998.

PComments of SBC Communications, CC Docket No. 98-5 at 8, March 23, 1998;
Comments of Ameritech Corporation, CC Docket No. 98-5 at 12-14, March 23, 1998.

2Comments of US West, CC Docket No. 98-5 at 25, March 23, 1998; Comments of

BellSouth, CC Docket No. 98-5 at 8, March 23, 1998; Comments of SBC Communications, CC
| H Docket No. 98-5 at 10, March 23, 1998.
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1‘ making this claim have chosen to ignore the further consolidation of monopoly markets as
Il

evidenced by the BA/NYNEX, SBC/PacTel, and the proposed SBC/SNET mergers.

While there has been merger activity to date in the telecommunications industry, mergers,

| as an economic tool increase efficiency by bringing economies of scope and scale to a specific

\1‘ industry sector.?’ The benefits of these efficiencies flow to all consumers and are not segmented
\_

by services offered. The marketplace in total will realize these efficiencies. However, for
mergers to bring true efficiencies to the market, there needs to be some level of competition

already in place. Mergers, for example, of non-dominant players in an industry will bring

efficiencies to the market without sacrificing consumer choice. Consolidation of the BOCs is a
clear example where merger activity would be detrimental to the local exchange market.
Finally, the BOCs claim that under any restructuring proposal, such as the one presented

by LCI, they will encounter undue costs to comply with this approach.”? The costs of divestiture
would be minimal. As required by 251, the ILECs are required to give unaffiliated retailers the
same ability to market ILECs services that integrated affiliates have and to achieve the same
economies. Thus, new systems would have to be created and the systems that work for
unaffiliated resellers should work for the spun-off entity. If costs are truly significant, the ILECs
have failed to adequately implement the requirements under section 251. Moreover, the benefits
gained would far outweigh the costs. The divestiture of AT&T clearly proved that there are

tremendous benefits, which are long lasting and dynamic, and that outweigh the one-time costs

2Jeffrey M. Perloff and Klaas T. van ‘t Veld, Modern Industrial Organization, Harper
Collins College Publishers, 1996.

22Comments of US West, CC Docket No. 98-5 at 19, March 23, 1998.




incurred,

CONCLUSION

In light of the Act’s failure to expedite local competition, the Commission should
seriously consider an alternative approach to its advancement. While the LCI proposal
represents a good first step, MCI continues to believe that full loop divestiture will better serve to

eliminate BOC incentives to discriminate and will help create a competitive local marketplace.

The BOCs seek to dismiss the LCI proposal, or any structural alternative, based on misguided
interpretations of the limitations or restrictions of Commission authority. Moreover, the BOCs
predicate most of their arguments against LCI’s proposal on the false view that local competition

already exists. Starting from such a premise, they can only reach the wrong conclusion. As

discussed herein, the Commission does have the authority to consider such alternative remedies

as structural separation to advance the goals of the Act and serve the public interest.

Respectfully submitted,

MCI TELECOMMUNICATIONS
CORPORATION

\ AYM G; M

\ | Amy G. Zirkle

Kecia Boney

Lisa B. Smith

1801 Pennsylvania Avenue, N.W.

Washington, DC 20006
(202) 887-3037

Dated: April 22, 1998
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is good ground to support it,
that the foregoing is true and
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MCI Telecommunications Corporation
1801 Pennsylvania Avenue, NW
Washington, DC 20006
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